6 Exeter College C A v4 Philips ver” Bury. 


 Jetment in B. R. for the ReCtors Houſe of Exon. Coll. in Oxon. upen a ſpecial Verdid, 
( though the Plaintiff was not Statutably ele&ed, yet) the ſole Queſtion was, Whether 
the Deprivation of Dr. Bury the ReCtor, by the Biſhop of Exeter the Viſitor, be good 
in Law ? And Adjudged for the Defendant, that the Sentence of Deprivation is void in 
Law; and from that Judgment the Plaintiff brings his Writ of Error in the Houle of Lords 2 


The CASE. | LO 


R. Colmer one of the Fellows of the College, bein Statutably Expell'd for Incontinency, Ap- 
Vi pcals to the Viſitor, who ſends Dr. Maſters his Commit; to hear the Appeal in March, 
1689, Dr. Maſters comes, and the ReQor and Fellows attend him and Submit to him as in 
a Viſitation, but as to the Appeal they do proteſt againſt it ; becauſe by the Statutes of the Col- 
lege, no Appeal lyes to the Viſitor or his Commiſlary, bur to the Vice-Chancellor of Oxford, who is 
Appointed the Judge to determine Controverſies between the ReQtor and Fellows : And a Fellow 
when he takes his Oath, Renounces all Appeals, if he ſhall happen to be Expelled by the ReCtor 
and Senior Fellows; and that Statute which directerh the Expulſion of a Fellow, forbiddeth all Ap- 
als. 
Fn The Viſitor comes in Perſon upon the 167h. of June following, the Refor and Major part of the 
Fellows under their Common Seal , ( being Bound by their Oaths to defend their privileges ) pro» 
teſt, that they cannot in Conſcience Submit to him in that Viſitation, becauſe by the Statutes, the 
Viſitor or his Commiſlary can Libere accedere ad Collegium, but once in Five Tears, unleſs Requeſt- 
ed by the Rector and Senior Fellows; and they conceived that the Commiſlary's coming before 
was a Liber Acceſſus, and an Execution of the Quinquennial Power. The Viſitor thereupon gave 
an Oath to Webber concerning the Summons, and did an Ad of Viſitation, and call'd over the Names 
of the Rector and Fellows, and they Appearing and Proteſting, he departed. 

The Biſhop comes again the 24th. of July following, at which time the ReQor and Major part 
of the Fellows under their Common Seal, make the like Proteſtation as before ; and then he Ad- 
journed to the 2.57h. and at that time he Suſpends the Major part of the Fellows, Seniors and others, 
and deprives RAGS) one of the Senior Fellows, and Adjourns to the 26th. day ; and at thar 
time he deprives the ReCtor, with the Conſent of Four Fellows that were not Seniors; and to en- 
force his Sentence, Excommunicated the Rector if he did not within a Week depart from his Po- 
ſeſſion ; which Excommunication upon tull hearing, the Court of Xings Bench commanded him to 
revoke, but he retuſeth to do it. 


The REASONS of the Judgment of the Kings-Bench, were : 


1. T Hat by the Statutes of the College, the Biſhop can come to Viſit but once in Five Tears, and 

that Viſitation can laſt but three days ; but in the Caſe in Queſtion, the ReCtor was deprived 
upon the 26th. day of Fuly, which was the 47h. day of the pretended Viſitation : For the 16th. 
day of June was to be reckon'd one day of the Viſitation ; for the Biſhop appointed it to be ſo, and 
upon that day did an Ad of Viſitation. 

2, By the Statutes of the College the Viſitor may not Puniſh ReQor or Fellow otherwiſe then the 
Statutes direQt, and there is a liſt of ſuch crimes as are to be puniſhed by Deprivation ; but Contu- 
macy is not mentioned. Nor did the Founder intend to pur the Rector and Fellows in worſe con- 
dition than any other Ezg/iſþ Men, by being Perjured it they do not defend their Privileges, or 
Ruin'd if they do. 

3. By the Statutes of the College, the Conſent of Four of the Seven Senior Fellows is abſolute- 
ly neceſſary to the Deprivation of a Rector: And tho' to his Sentence there was the Conſent of Four 
Fellows, yet they were not of the Seven Seniors ; and the Suſpenſion of the Seven Seniors did not 
debar them of this right of Conlenting ro the Sentence. 

The Viſitor is appointed by the Statutes the Expoſitor of the words, and meaning of them; and 
by taking the Conſent of Four Fellows ( tho' they be not the right) to the Sentence, and their 
Subſcriptions thereto, he has Expounded the words, ſo as to require ſuch a Conſent as neceſſary. 

4. The ReQtor's refuſing to ſubmit to this Viſitation upon a miſtake, if there were any, is not a 
Reaſonable cauſe for his deprivation. 

5. The ReQtor. was never Perſonally charged with the Crime for which he was deprived, nor had 
any time or warning given him to Anſwer ſuch a charge, as the words of the Statute do require z and 
there be words in the Sentence which are too general, and give no particular Charge, and can re- 
ceive no particular Anſwer; as Aliorum criminum enormium. 

6. That the Reaſonableneſs or Unreaſonableneſs of a Viſitors Sentence, is Exzminable in Weft- 
minſter - Hall, is the Opinion of the Lord Chief Juſtice Dyer fol. 20g. as in Dr.” Coveny's Caſe the 
Preſident of Magdalen Coll. in, Oxon. and of the Lord Chief Juſtice Cook, in his 11. Rep. fol. 99. in 
James Bazg's Cale. 


And therefore it is Humbly Foped, that the Fudgment given by the Kings « Bench for 
the Defendent, will be Affirmed by your LORDS HIPS. 


